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I INTRODUCTION

Ensuring the ability of Alaskans lo manage and access Alaska’s resources was the
central compavt ol starehood. The Alaska Constitution dedicates an cnuve Artiele 10
memonalizing the public trust doctrine and mandating that Alaska’s natural resounces be
ruanaged and developed “Lor the maximum benelil ol s people” and that ~[w]hereeer
seourting in tieir nalural state, lish, wildlife, and walers urc veserved 10 the people [or
commion use.™

Dusplle these clear constitulional mandates, the Alzska Boand ol Game reguerly
scts aside significant mumbers of hunling perudts 10 Alasza’s highly soughi-arter hig
pare cxclusively [or the benefit of nomesiden hunters. or example, nearly 40% of 21l
peemits [or the Lomed K odiak Brown Bear ol are anoually earmarked [or nomwesidents
and made oli-liniits 1o residente. Taking these penmils and harvesting opporununlics way
from Alaskans und guoranteeing them 1o nonmesidents i< contrary o the Alska
Constitution and the practice must end. Accordingly, Plaintitf r. Roborl Cassell,
pursuant to the Court’s briefing order, submits the following mozion [or swmnmary

Juidzment.

T Alaska Const. arl. V1L, §§ 2.2,

FraitmmeEr™s Mo rEir FOR SUPBAARY J0D0GMENT A%l NLESEOR ANTH S M B P
Cusself ¢ Stare of Alovke, ese S0, IAN-19-07260 C Pags 5 of 32
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1. FACTUAL BACKGROLUND
A Wildlife in Alaska.

Alaska’s 363 willion weres hold over 1,006 verebrate species, including 32 specics
of caonivores mere than any olher stale® [ also o over a dogen species of hig game
animals. Wildlife are so important that, unbike maoy other stales. Alaska chose o ondify
citicens’ wildlife rights inits constiiufion.” Aricle VITT § | provides thal Aluskon’s maorel
resources should be made “available for maxinnom wie consistenl with the public
micest,”  Aricle VI § 2 directs the legislaniee 1o Cprovide Tor e uiihentivn.
develoament, end conservation of al! matural resmorees belonging o the Swie | . . dor te

maxinwem benelil ol ity people ™ Vinally, Armicle VI, & 3 of the Alaska Conslilution

cexplicily esieblishes Alaskans” vighis 1o wildlife. providing thar *[w]herever oceuming
in their natural stae, Lsh, wildlile, and walers are reserved mo the people Ry covmmon
use.”

Hunting is one ol the majur veays Aluskans exércise their constitutional right

enjoy and beneft from the stale's wildlile msourcss, Alaska nffers unparallcled

? Tixchibit 1, Aladea Dept. ol Fish ond Game, Conservation Argas, ovadable af
hups:/www.adf.alaska govindes cim Pad fp - conservationaras. main; Lahibit 2, Alaska
Iept. of T'ish and Cramae, Ipecies, aviifinile af
hirpsffaewow ad fip alasha pov/index el Pudip- species moain ol 1.

¥ lixhibit 3, Alaska Diept. ol Fish und Gumwe, Jrwrodisction to Aluske Hig (lawe
£y ef i, available ar
hiips:/wwew . ad g alaska goviindex el Pad fg=huniing biggameiniro.

1 1whibit 4, Alaska Depl. of Fish and Gione, Constifutional Awthor iy, veailoble ar
binsprs 4 lask

FraArsT e s dor s FOR Suatdasys UMD T AN W0 AR B 1™ SUPPCRT
Cursadl v Sieare of ook, Cosc Mo, SAN-1-007 /0 01 Thuge &l 32
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wilderness hunting oppertunitics, ranging from small game such as prouse or hure, to big
pine suicl us beown bear ® Al of Alaska’s wildlife resourees are managed 7y the Aluska
Dupartment of ish and Game (“ADF&G™).  While Alashans think of wildlile as
shundsnt, virtualle a1l g gamc animals bave seasors aml bag limits. Trom a
managemenl standpoing, all big game is scarce, and requires cluse and carcful
managemenL

B.  Game Managemenl (o Alaska

1. Roard of Game's Role and Responsibility.

The Stare of Alasks Bewrd of Gune CBuowsed ™) is port of ATF&G. Tt wus creuted
“Alor purposes of the corservalion and developrem of (re game resources ol Lhe
gimte]. ™ e Noard comsists of seven menbers and L promulgates regulations lor
hunting, including regnlations that cslublish hunling sewsous, areas for raking, game, bag
livnits, and regulming the methods and means of huling goms iu Alaska,” The Board is
charzed with making allncation decisions and the Depunmsent of Fish & Gane s
3

responsible for inarmgement hased om those declsions.

2 Buand Allocation of Lnnting Permils 1 Coses ol Gume Scarcity.

The Board manages dillerent hants in different ways. For some, 2uch as general

* Fxhibil 3; Exhibit § a1 ), Alaska Dept. of Fish and Gumv, Huatieg, Tropping &
Shocting, available af hilps./www.adfg.alaska.gov/index.cim ?ad(z—hunting main.

EAS 16.05.221(b).

A8 16.05.255; see wlsv 3 AAC Chapters 84, 85, 92, and 99,

* Fxhibit 6, Alasky Dept. of Vish and Game, dbowr the Bowrd, cveilable o
hip:fwww. ad iy, alaska, govindex.ctimTad fp=gameboard. mgin al 1-2.

MM EE™ 5 BIOTTION TR S0 1Y JUDGVER T AL MEMORASTARS 1 HTT IR
Coammett v Noee of Al oke, Cluse ™o, 3AN- 1907260 CI Page 7 0l 12
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seison honls, e bunier merely needs to bold a hunting license.” For lumnts involving
vertain wildlile pupulutives in wenain locations. bewever, the Board stnctly limus the
numbzr ol permnits that can be ssoed.  Lhis occws where the Board has determined thal
the subjeet aninals do pot exisl o geeat suvueh amabers to sapport unlimitcd honting.
I'n ensurc the animal populutions ave protecicd, the Board restoas the number of pormits
allowed for these specics in the dilTorent game uwits,'® For bust permils tian are highly
soucht-afrer, the linard 1as implemenied a “drawms pamil” sysiem, wheme Lndividuals
apply Loe permitz thrauph a lomery. 'Y The computerived lodery sy st randomly assigns
ik hunter 8 number, and the himrers provided with the lowesl numbers receive bunling

aenuils for the designated game unir.

The DRoaed decides how permits will be alloecaled between rexidems  wwld
|
nonvesicdents. [l hes the stanlory authority 16 restrict nonresident hamling ol hig gane
animals “Twlhenever il is necessary™ “an that the apparunity for state cosidents we Lake

big ame ven be ressonubly sulislied in accondance with sustained vicld prineiples.”"

? Fxhibit 7, Alaska Depl. ol Fish und Gumne. Geseraf Seqvon Huiis, aveilahiz o
https://www.adfp, alaska.gov/index.c im7ad e huntlicense. g eneral,
W See penerall: 5 AAC §5.010- 083,

M Exhibit & .-"n.]zu-:'kﬂ 'l'.ll..]']tﬂ'lmuul of l'nh -'_I.Ill.l Gene, frow Hued Swory,
cvesitechie ot hitps:/ ; adfg=hunilicense.draw.

2 Txhibit 9. Alaska D.."]numn.nl ol Fizh and Gaure, fdrewing Houm Poveis

fnfrrrmation, crvertloble o
hiyps:www adte alaska goviindex clintadly  huntlivense. lolery.

B AR 16.05.2546.

FrALRTE = "5 T M 0, SURD A RY NGRS T AN WIREIRANH I [N S0reonr
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3 Noard Allacation ol Diawing Pecmils Laclusively to Sonresidents,
The Bourd has g long history of mamdating (hat high sercentapes ol the himited

munhers of drawing pemils go to noneesidents oaly—edeapife “he scarcily ol muny
popular big ganie animals, ond deypire = express slululery sulhoeiy o ensuce residents
bave acecss to big game buals, ™ For example, in Game 1nil 21{B ) the 13oard allocules
up o 3% of manze hunling penmils w nonresidents and 50%3 1o residents,” In other

game unils, i allocates up 1o 23% ol huuling permits 1o nonresidents weilk: the remaining

. permits allocated 10 residents. ' By stetute, all nopeesidents who wish 1o hunt big garme

(hrown and grizzly bear, monntain @oat, sheep) must hunt with a licensed prodessicnal
euide "

Nowhere is the pretice of dedicating w nonesidents a large percentage of
Alaska's scarce gume lumting peroiits more cgregious thun e the Kodiak Brown Beur
hart. The Kodik Avclupelago (“Kodiak™) is horme 1o the largest bears in the wald: u
unique subspecics ol brown bear. Dises arctos middendorffi. commanly known as the

Kodiak Brown Beur, (hat has been perctically isolaled [oomn ofher bears tor 12,000

M The Board also limits the mimber of permils granwed W nonresidents in gencral

ang places othor restrivlions on wonresilents, including bag imis and linuted open season
dules, Sew poaerally 3 AAC B5.010-.085,

15 e 3 AAC 92 060(H)(3),
T e 3 AAC 02057, 5 AAC 92069(c); see afin 3 AAC B5.045; § AAC ROS0.

1 See AS 16.05.407, 408, A single exception allows nomresident L5, citizens 1o
humi bear in the company ol an Alasha resident wan is a relulive withm the second degree
of kindred. See AS 16.05.407()2].

PrAacs TR Ui BOR SOMMARY JNndadny D aHn MEMURARDIN TH 51IPMCET
Oyl v, Spete o Alfacky, Uase Mo, SAN. 1907460 C1 Poge 9wl 32




AST TRLIRERD = Rt A ST T e

LawvsyEnSs
1227 "Wy B4 Bowvesoae, St $00

i AsE, Auatis IS0

Fox 907 2FF H23%

To M7 2TE43T

years,"! Kodiak Brown Beurs ure generully considered to be onc of the greulest trophy
uraenals in Noeth Amcrican hurting, uod ure priced by sport hunters.

Game LUnit B includes the Kodisk Brown Beur and has for many ycars boen subjedt
Lo limi wd hupfing permit draws.'? The Kodiak Brevu Bear deaw is a highly coveled
acrmil thal thousands of fmrers apply for cach yoar, und only a select few arc able to
obtain. There are only wbout 3,500 Kodiak Brown Bears in ssistenee.™ Aumally . hunters
take onby approsimately 180 of hese haars

I'hie 1oaed first enavied o permit limit fir onting Kodiak Brown Bears in 19687
Peritz were issued on a lrst-conw, lrst-served hasic and eondd be obuined by proxy =~
Nenresidants soon were able lo monopoelize the best hunting arcas through theiv guides,
who waited inline fior days and sormelimes weeks in order 1o obain 2 permil, while Aluska
residents complained that they could not allord 1o stand in line forweeks inorder o oblain

u pennil®! As the aumber of permils increased, he rumber of gnides mereased and

B Lahibil 10, Alaska Department of Fish wd Gume, Koot Hrown Bear Facl
Mieet, averilobde or hilpsdwwiw.a laska gov/index.cfin Tade=brownbear.trivia 3. L

" Much of Kodiak 1sland is within <he Kodiak Nutiomd Wildlife Refige, where
the lederal zovernment swasds exclusive guide use arcus where only one guide s
suthotized o ofler permit hones. See Fxhibic 1), TVA. Fish ued Wildlile Service, Big
Gome Guiding, avetioble of hitps:iwaw fws zov/reluge’K odiak/visil/perm s himl at 1.

* Fahibil 10l 1.

S s AT

P Exhibil 12 a1 ). Unit & Beown Hear Permil Seston, 1976 (provided by the Statc
of Alaska in ils regulatoey history of Game Toait 8).

?Id

M 1-2,

Lo s LR S MAOTION FOR SRR ALY T 00k e T AN W EMOFARTRD W 3007 0RT
Coeeedl v Mare of Alaska, Case Mo, JAN- 1907160 (1 TP 10 w32
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nootesidents ook a grealer proporion of permits. By 1974, avaresidems were talking
75%, of the permits. ™

In 1974, the Board proposcd allocating n certain pereeniage of pormils Lo residents
urd nenresidents.?® In dezcnmining the allocamed percentages, the Board considered uther
states lhat alloveled 40% to nonresidents and 60% 10 residents.”  The Boward wlse
discussed how lhose percentages were reasonuble siwee they reflecred the average
allocation given Lo residents and nooresidents in Alaska foin 196% 1o 19743 Howover,
the l4nard did noL consider thai the reason noncesidents wore ablg to obta'n such high
mubers of penits was 3 rezult ol he first-come, frsl-served polivy and the ability of
inresidents to use guides sy proxivs 10 obtain the permits.

Ihe 40460 nomresidenbresident allocation remains in cfleel woday. The enrrent
wersion 0l 5 AAC 92061 provides in relevant par:

{al In the Linit & generul brown bear drawing penmit hunt, the depatineat
shull issue permits, and a hunler iuy apply for a permit. as follows:

{1} the department shall issue 1 maximuem of 40) pereent of
the drarwing permits (o nonresidents and a minimum el
fif} pereent 1o residents; vach guide may submit the same
rumber of nonresidenl spplivations for a hart as the
purber of permits avilable lor G hoor;

T id el 2,
i
PRt a3,

B

Il &THTIFT S RHICE IR ITR ST ARY JUoinre M 1A NI BATRE0R AT [N SLE
Eommmatl v Mate of Alosks, e el AN 19070460 () Pagz 11 al 32
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The limited marober of permice, and the Timied allovalion w Alagka residents, make o
difficult for Alashy residents ta abtain the coveled Kodiuk Brown Bear hunfing peemit.™
Approsimately 5,600 Alaska residents apply (or & Kodiak Brown DBear permit per year,
bae anly 6.6% roecivie pemaits.™

Agcording to ADF&G s sinmmary of the standard practice. approximuiely 500
pennils are issned annually, with 331 woing 10 residens and 170 w0 nooresidens.”' In
some seustis. the split favors euresadenis mare heavite: for example, m e (all 2018
Kodiak Broven Bear hant lottery, only |16 purmils wers allnzated to Alaska residents und
70 permils were allosated to nonresidents. ¥ Cuch sermit represented an opporlunity 1o

take u Kodiah Brown [Year in the fall 2018 avnl, These 70 permite  constituting neurly

B A separate regivinuion permit systam applics to hunls on (he Kodiak 1sland road
system. See Fahibil 13w L. Alaska Department of Fish und Gume, Huniing Kodiak
Brown  Bears & Chestion &  Amower  Guide,  owiloble  ar
et e sl Bz alaska, sov/indes e 0w 3 Fad fa % 3Dkodiak bear hudiak figs.  'his road-
based anting. o course. is o maerially ditferent hunting experdence and 25 a gencral
matrer, far less eoveled,

¥ pxhibit 10 a1 Z; Lxhibin 13 at 27, Board of Game 2019 Propusals, Lnit &
Kaodiak Archipelagoe PowerTaint, avatinble ot
hitps:/www adfo alaska gov/static/regulations/regprocess/pameboard/pd (57201 3-

201 9/5c/red%6206,2,pdf. These nummbers may ¢hange denending on The selual nunmer of
applicants within spevilic scusons and years and the number ol available penmils.

M S Ixhibie 14 w18, 27,
3 axhibit 15 ar 200 2019-2020 Alusks LDrawing 1"ermit Hont Supplaneot, Reslts
of T00K Persvic Hunt Dvawings 12018 Peruit Results™) published by Alusky Departiment

ol Fish anil Liame, aviailable ar
hiips:wwny.gd fig alaska. gov/stutic/applications/web/nocache/license huntlicenge/pd fs/2

019-2020 draw_supplement.pdi2E8A9002 191 DT EOGII02C 10 LA 3ROC0: 201 9-
2020_draw_sapplement.pel’.

PLAILCTFE"S WO 0N FOE STRBAARY 001 CA M RO AR DL M 1N SUPPORT
Caswell v Sloee of Aloveks, Caze N, 34N 1907460 C) Pupe 12 ul 32
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40% ol he availabkle permins in that season  were set aside exclanively Jor nonvesidenls,
und weere ol even made available to Alaska residents in the lotlery,

Muonnsilents also receive extranrdinarily favorahle trestment. for penmils un
oviginal pormil druw wimmer canonol vse,  Resident permits cannnt be rodistribuled or

transforred ™ Tnoa ypical veur, 44% of Alasks residems who receive g draw permic anc

'nnahle to use them; because (he State docs not allow (kose penuils 10 be tansferred or re-
allocated o ather residents, those pomits go unusel. ™ By contrust, the State maintaing
an glterapte list for nonresidents who applicd for & permil and wery nol deaven, and
reditects any wnnsed permits 1o nanresidents on that st Further, 117 oo mones renwin
wn Lhe abiernate list, & noreesident with a apide contract may sceure one ol the unwsed
parnils over-the-counter® In practice, hecause of these generous reallocation policics
for vearcsidenis (which aré nol available 1o residents), few nocresident penmils go

e
unused.

H See 3 AAC 92.050(a)5).
# Spe Fxhibit 14 a1 26. 27, Exinbit 16 2. 30, Transeripl from Bourd Llearing March

19, 2009 (Tr. al 193) (Board ol Gumie rejecied 1 proposal 1o creule au slisnie list for
resident hunters, so other residents could cluim penmils that olberwise would gof be nsed).

3% Spe 5 AAC 92.06 | {a)4)(B). (C): Exhibil 15 ul 2.
H Soe & AAC 9706 | (a)(4)(DY: Fxnibil 15 a1 2.
# See Exhibil 14 al 27 (on wverage 89% ol uvailable nenresidenl peruily are ased).

Pratstme s MOLLos g0 SURDMARY ToTMEMTAST WITROR ASTE M ™ BUPROM -
(sl v, Suma of Al Case Yo, SAN-19-07460 €] Taae | 3 ol 32
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Q. e, Cassell’s Bourd Proposal ta Eliminate Nooresident Allocation and
Beard’s Rejectivn.

1. [Fe Cassell Proposal.

Pladiif T 1r. Robert Cassell, DL [s an Alaska resdenl hiving i Wasilla, Alaska,
M. Casscll hus o binlogy degrev end previously worked (or ADF&O 05 a wildlile
technician,™ Dz, Cassell is a lifelong hunter and outdosrsman and regulady participates
in Alaska hunls,™ Dr, Cassell, like thousands ol Alaskens, has repealedly applied for but
never reecived o Kodink Beown Mear permil.*!

T 20 &, alier buing rejected yet again aficr applying for a permit fir the scuson.”
D, Cassel! timely submitled o proposed regulation clunge (“Cassell Proposal ')y w the
Board for conziderztion al (he March meeting.* The Casscll Proposal requested Lhat G
Buard amend the beginming o 5 AAC 92.061(a) | ) to read: “the department shall ssuc a
mininum of 90 percent of the drawing permits to residents, with the remaining drawing
permils available 1o residents and nomresidents on the sume wms,""* e Cussell

| Propusal ulso explained that the ullocuwion of hunting pomits exclusively 10 nennesidenls

wis conlrany 1 the Alaska Constitution’s mandotes thae wildlife in the Stare of Alaska be

B Cassell ALV ary 3.
W Cassell AT ary 4.
U Casell ALL at * 4.
 Cussell ATT. at®, 56,

' Cuhibit 17, Cassell’s Regalation Proposal Ve 2008-2019 Board of (rame
{"Cassell Propusal™) Casscll ARt at 7.

+ Exhibit 17 a1,

PLAMTITT™ S RN PO SUBMARY JULGMEMTANT RIDORAR DM LH SUFPORT
el v Srente of Afuske, Cose o, SAN-19-07460 CT Puse |4 of 32
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“reverved Lo Ui people lor commmon wwe™ and “withefed] . . for the maximom beneliL of
s people, ™

The Cassell Proposal, 10 aceepiod, would have prowvided that at minimum %0% of
all drowme permnits would be scl aside for Alaskans. with: the remaining permits availahlz
to all, nonresidents and Alaskanz alike. Put another way., 7l would have enabled Alaskans
o have a chance at off the permils, rather than only 60% ol twan, The Cassell Propasal
saled il was in I'ne with the resident allocalivn pacentiges sdopled by mamy olher stales,
mi g Arisonn, Colorde, klsho, kenueky, Montana, Nevada, New Mexivo, Oregpon,

] UMaahy **

1 el

* Tl Specifically, Arizona limits the mamber of big game permits o “ten percent
of foveer o the wial huot permits.” A RS 17-3320A). Idzho limits nanregident ninting
tags to ten percent. Sec Tdaho Admin. Code R 150168155 2020 1) RUEG FLXT
S25G01 TNSL 2020072 RECG VEX 1 3256000 {883 Kenmeky similarly limirs glk and deer
bunting perm:ts for nonresidents to 14 percent, 301 Ky, Admin, Reps, 2:132; M Ky.
Admin. Regs. 2:178 Montana alzo limits aooresident hanting permigs for big game Lo
ten perzent. Ses Moot Code Ann, § 87-2-504, Nesada provides quetas on 15 big sane
howting pernits, which are generallv limited tn 10 percent, of the quotas designated to
reaidonts. S Mevada 2009 g Game Quolas, evwfichie af
http:wwwy ndow . orgsuploadedFiles/ndoworg/ Content/Public_Meetings/'Com/CR*%201
9-14%20-%20Big%20Gam=%200u0tas%2 - 2020F INAL{ 1 1.pdf (oot provided as an
exhibit due o it lengthl MNewads 2020 Rig Gane Quotuz, wveilable al
hitp:="“www.ndow.org/uploadedliles/ndoworg/Conlent/Public Meelings/Com/2020%20
Approved%20Big%20Game%20Quolasu20C R *2020- isamne),  Mew Mexico
requines thata minimum of B4 percent ol bunling pennils go 1o residents, Six percent 15
limited to residznts and noneesidents who conimct with aa oullitler, sod e remaining 10
pereent go o nannesidents, N, Sta, Ann, § 17-3-16, Cregon lodtls noncesident luniing
permits to oot more than five percent.  Or. Adiin, R, §35-060-0030, Uah limits the
number of noncesiden, peroits 1o approximately -0 percent ol mest residen| big gume

| peroits. See  Lhah 2020 Wig Game Odds,  avedeble ar
hups:wildlifeutah gov/pd Fbe/2020/20 be-odds.pdl (non provided as au exlibil due v

Poa1 s FFS RAUUION L SERBARY JL 108G AR M MORA NIN W 1 KL T
Cnteell v Skite af e, Casg Mo JAN. 1907460 (] Pupe 15 ol 32
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The Board considersd the assell fraposal a. ils March 14-19, 2019 Southcentiul
Region mecting held in Anchorage. The Cassell Proposal reveived significant suppon
from the public in limch written and oral commenls. For exumple, the nonprofit
wrgunization Resident Humlers of Alaska ¢-RIAK™) made 4 detaiied preseotation thai
hightighted the importance of the Kodiak Brown 1ear hunt to residents und presented
murnerous [acts and statistics for the Board®s wousideration 1

v Board Rejection and Ralivuale.
O Mareh 19, 2019, he final day of it meeling. thw Board rejected the Cusscll

Propesal, with one member voling foe, and five against.™ [nits deliberations, the Bowd
appeared to agree with (he statements from the Stute of Aluska Duperment of Law,
provided during the comument periwd. that “[t]he Board bas allovation authority].]”
spparently withont regard Lo constillivnal limite™  The Board alse mpeared o pive
sigiifvant weight to the comments of hunting gnides that allocaling moee permits o

residents would adversely alfect the guiding business.

Oue of the Board members described (he Casscl] Proposal s “une of the most
controversial proposals” the Board hed received and expressly relirerced a

reapunsibilite, citing a stamte delegating authority ™ the Commissivnee of the

ils  kngthy  see ol Ulah 2019 Big  Game Odde  avelfedle o

htipss o wibe ke, wiah.govipdfhe 20 1 9719 bg-udds,pdf (same).
* Cxhibit 18, 111AK Board of Game Public Vestimony PowerPoint Presentulion,

March 16, 2019,
AT CxIebit 16 3 14 {Tr. at 52).
| ab 11 (1. ar 39,

T ATSTEE S VO 10N HOIR S 0MARE JL LKGMET AND MIMORANCA R IN SURECE)
Casyeid v Mot of Alaskv, Cate No, VAN-TU-0T400 ] P 16 ol 32
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Department of Naluri. Resources, 0t A&, to manags the stale’s germe resuunces in
the interest of the ceonomy and general well-heing of the slale.™®  Anuther Board
member referenced the Casscll Proposal as presening a “guide versus resident”™ problem,
aofed that there were guides who had invened substannial sums in lodges and resources,
sl expressed dismay at the thought that puides could come up tn Alaska and heve Lo
worry abow: (heir ability to secure a livelihood ™

Tn surmnary. the Board’s rationale for denying the Cassell Proposal and continuing
ter insisl on #n uncurstitutional allocation of Alaskan resources uppeaes 10 be that it has
autherity Lo allocale resouress however it chooses, withoul vegard Lo constituiaral limirs,
and that maodilying the Kodiak 1irown ldear permit allocation would have an acversz
econamic effeet on the puiding indusiry, despite the fact thol cconomic regulaion is not

within the lioard’s statutory wuthoeity '

1.  I'rocedural History.

L. Casacll filed his Complainl in this suil on May 29, 200%, asscriing o
cunstitutional challenge to the Board s allocalivn ol drawing permits to nosresidents, The
Slute auswered on Inly 15, 2019 and denicd Cassell™s assertions, The guiding indusicy

sttempted Lo mnervenc throngh the Alaska Professious] Lumers Association (“APHA™)

“ fe ol 10-12 (L'r. at 40-41).
S g Al 12 Ol e, at 4.5-44)

111 15 worth noting that on darch 19, 2009, Lour of (he lioand’s seven members
had personal financial connections to the goding ndusiny.

AT AT HOE S MY FL LS L ANDY 5T FRNVE AMOA IR 1Y S0P CRT
Cesvell v Store of Alosd, Case No, SAN-19-07/1060 €3 [aee 17 af 32
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but e Court derded imervention.® APLA appealed thas ruang o the Alaska Supreme
Court bul, belore beieling began. agread to a sctilenient with Dr, Cassell and the Stawc
regarding ils parlivipution in this lifigation.”*  The parties slipulaied (0 a snmmary
jodpment briching schedule on July 15, 2020, This motion Tollowed.

1. ARGLMENT

A, Legal Standards.

D, Cassell asserts a constitutional challenge w Lhe Board's pracrice of nonresident
alloealion ol huntng permits. Alaska cowrts excreise their independent judgment in
reviewing vonstilutional questions !

Summury judement vndér Algska Civil Ruke 56 is approprisie where “there s nn
genuing issuc sy lo wy maderial Jact and the moving parly is enlitled 1o judgment as a
matter of Jaw.” The paty moving for swnmary judgmenl bears the burden of
demanstrating the absence ol sny genuine dispute of fact and the legal dght 1o judgment.™=
“Once the maving party has made u prima facie showing, the burdor shills 1o the mon-
mowing party to produce adm’ssble ovidencs reasenahly tending to dispute ar contradict

the movant's evidenee.™™  To deliat a motion for summary judgment, the non-moving

2 Oeder Denving Motion T Tnterventiun, Oct, 7, 2019,

 sripulation and Seidement Regarding Alaska Professienal Humters Asseviution
Purlivipation, May 21,2020,

I Konpme nree . R)u&;hz‘, 790 P2d TOZ, 704 [Aduska 199‘]].
3 ke v ARCY Alaska. Ine. 125 P34 335, 339 (2005).
4. (internal citations und quolalions cugited),

BV AINTIE™ S MU L0 BOR SIOARY JTTIRMENT AR B 1 MEIA ML 1% SLPFUAL
Corsadf v Seete of Mok, Case oo, JAN- 1907266 (1 Page 184 ol 32
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party musl demonsirune “specific facts showing that there is a penuine, maleviul wtual
dispute” and camaol merely rely on allegalions.”’

ilere, theve i no dispute reparding any material fact. All af the dia und ligures
ciled above come dirceuly rum the State of Alaska, Pulling that aside, thore is only coe
mulerial lact eelevant to this cuse — that the inard of Game wlloceiss scarce and prived
big gams huming permits for Aluska’s wildlife exclusively w nonresidents. This
unconicsied practice vinlates the Alaska Constivution. and therelore a smmoary jndement
order thal lhe Buard of Game may nol allocae any partion of gane penuils exclozively
0 nowrcsidents is uppropriate.

R. The Alaska Constitution Mandates (hat Alaska’s Wildlife Resources

Are Rexerval lor Cowmion Use and Musi Be Managed for che
Maximum Benclil of Al Alaskuns.,

Control over Aluska's lands and resources was the driving free belund

suatehond. ™ When e delegues gathercd in 1955 10 deall the Alaska Constituicr,

=5

I,

* See, e, Metlakatla fneian Comeunity v. Egan, 369 LLS, 45, 4742 (1962);
Pullen v, Ulwmer, Y23 T 2d 54, 57 1, 5 (Alaska 1996); ree olva Alaska | egislative Allairs
Agoney,  Alasia’s Constitufion: A {igen’s Guide {3h e, 2002) avadable o
hitp:iiw 3, legis state.ak us/docs/pldfeitizens _guide pdf (Many Aluskans conchuded “thal
the nolion ol the federal poveroment’s superior vigilance as a trustes of the pablic mteresl
was reully o cloak for the mstitulional mterests of burcaucrals and The econnmic inderesly
of nunresident corporations exploiling Liose resources (principully Seortle and Sun
Franvisco salmon canning companics |]07); OUSE COMM. ON INTTRIOR AND
TNSULAR AFFAIRS. Act Prowviding fvr the Admission of the Slate of Alaska into the
Uniom ol 1957, 1R, KEP. No 83-624 (1938} { The Swtchood Act “will enable Alaska lo
achicve Lull eyualiny with existing Slutes, not only in a teehmeul juridical sense, hut o
praviival ecomomic terms as well. 10 does Uhis by making the new Siate naster in Rl of
mist ol he macural resourses within ils boundarics . . .™); Univ. ol Alaska Anchoruge,

L ATHTIFE™S B FICE FO0 SUPIBAATY D075 M A1) B koo n, K 0 SCFTOR T
Cawwell v Slare of Alihey, Uage o, 34N 1900460 C| Pope 19 of 32
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ensusing careful inemal msnagemment o Alaska®s respurces for the benelit ul Alaskans,
not outside intere sis, was u key tssue ™ The delegates ultimately drafled un entire Anicle
directing the Statc to cany oul prodenl resource management that would beneln all
Alpskans.  The resulting Ariele VIII iy umiguee amongst state constilufions
menwminlizing commean law public wust snd anti-monopoly principles  regarding
managemenl ol sisle lands, waters, and resourecs @

Article Y1 contains the following three scctions:

& |. Statemenl of Policy

T is the poiiey ol the Slue 1o encourage the scrflcment of its Tand and dhe

develapment ol its resowrees by making themn available for meximum cse
comsislenl with the pubhic milerest,

Lsstitute for Social and Foeonomice Rescarch, Submer: Fish Uraps in Alaska (1999 at 14
{(“Alaska political entreprencurs used the [lish] ap issue o rally the cilivens ol the
lerrivory asonnd the guisl e stanehood ™), ervailahie af
http://www.iser.una.alaska eduw/publications/fishrep/fishirap. pdf,

= victor Tischer, Tnstitute of Sou., Econ. smd Gov™ Research, |niv. ol Alaska,
Alagka’s Constimrional Comvendion 132233 (1975); see wive Gerald A. McBeath, The
Aloshe Sure Constitwdon 133 (2001) (The delegates w0 Alaska’™s constilulivnal
corvention “wene nniform in their belicl U Aluska’s nulurol rescurces had been Tocked
wo' umd cevaled by the nepligent sclions ol the lederal govemment znd abscnice
owners,” and that the careful development of Aluska’s resomces “spelled the difforence
between o fulure of plenty ar of poverly” Lor the new state.): Richard 1. Newberyer
Gruening of Aluskea, 36 Snrvey Crraphic 212 {1947 (pojor 1o stalehood. Alaska was scen
s & “lewdul baroty™ where “[a]bsentee corporalions wok swuy willions in fish, gold. and
Cirs e leli behind nothing, in cthe form ol social or coomomic benelifs.”y, awlahfe o
hitp:fwww.archive.org/siream/surveygraphicl Ssurvrich#pages 1 2/mode/ 2up).

2 Chpercdnek v, Stode, 763 10 2d 4RE, 493 (Akasxa 1988) (“We begin by examining
constitstivnal history oo dererming the {lfamers’ inlenl in cnacling the common use
clawse, THis wey @ woicue provivod, o siodeded on ane ether slale consifimion. Tts
purpuse was anti-monopoly. Yhis purpose was sehieved by constmutionalisng
commen luw principles impnsing upon the stale a public rust duly with regard to the
maangenwnl o lish, wildlite and waters,™) (emphasiy addeds,

P ATNTES N MEF 20N PO SRRty JU LOMENT AT MTEMTIR AR (N SEORT
Casxell v Sieate of Alashe, Case Mo, TAN 19001068 () Pope W ar 32




FASECI ]

Lawrver:

1727 WesT %rH Aorrax, S o 200

AT LIBL I

Aueies i L, Aosii s TS0

BRFATFE 413N

Mo POFZ7PFOZ35

TeL

§ 2, General Authority

The lepislatore shall provide lor the urilization, developmem, and

conservation of all natoral resvurees belonging to the Stale, imcluding land

and waters, for the maximum benelit of s peaple.

% 3. Common Use

Whetever oceurring in their natural s, Lsh, wildlife, and walers wre

scserved (o U people for comaman wse,

These provisions eaplicitly codity the “public trust docirine™ in Alasks, which
“pnposes o the State o lrust duty 10 manage the fish, wildlile sud water resources ol Lhe
slutg fur the kencfit of the pevple.™  Under Article VI aod e public trust doctrine,

Aluski’s gemne resonrecs are State-owred “ussets™ that can he appropristed and muast be

contrelled “lor the bencfit of all its people.™  The Alaska Suprame Coun observed that

“the provisivas in Article VITT were inlended 10 permit the hroadest possibie accass o
and use af stute wetery by e gensral prblic™ “Lhe same principle applivs to game and
other dale resources. And while it should go without saying, the “gencral public” and

“ghe people™ in s vontest mean Alaskans ™

o I3 al 495 (Alusika V9RRY see also lerscher v, State. Depaviment of
fomeres. SHE P24 996, 1003 { Alaska 1977) (lhe $ate acts "as trustee of e aslul
resoarces for the benefit of e eitizens.™: of. AS 38.05.126(h (State “holds apd
controls all navigable ur public water in trust Jor the use of the peaple of the staw. ™).

&2 Pudion v, Umer, 923 P.2d 32 A0-61 (Alasky 1996,

W Wernhcrg v. State, 516 P.2d 1107, 119899 {Alasku 1973) femphasis added).

o B o Sulifvan v, Resisting Favt'L Destruction on bdigerne Lands (REDOIL,
311 P3d 625, 634 35 (Adaska 201 23 (discussing Anticle VI Section 1 and 3 und stoling |
“ihe legialature is usked witl the duty 1o determine the provedures nécessary [ ensuring
that ¢he Statc’s resourees are wsed “for the maximum benelic of its people” T s ool the
cour's place o provide instuctivn on how the State should dewernting what action woukl
be for the maximum bene’il of the Afastan pronde.™Viemphasis added) Sheprerd v
Stote, Dee't of Fish and Game, 397 1.2d 33, 40 (Aluska 1995). (“the notural resouveees of

PLAINT S MOTION TUR SUMMARY FLDGMENLAND MEMORAMMA M N SR04
Coosnadf v. Sezre ap Alovks, Utss Mo, JAN- 190 T il T Page 21 ol 32
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€. Article VIII Prohibits Eaclusive 2rants of Alaska’s Gome Resonrces
that Disadvantage Alaskans as a Whole,

A contral piltar of resource w game managemant in Alagka is Amicle VITI's
eupress prohibilion on graoling uny specinl privileges or excinsive rights tn sl
rezpnrces 1o a subset of individuals w the expense ol he Alsskan people as a whole®
The Alaska Supreme Coart has made clear that the provisions ol Article V111 “share at
leust e menning: exclusive or special privileges to take Osh osnd wildhle are
probibited. ™™

The Alasha Supreme Courl addressed this issus in dewail in Qwsichek v, Stoe ™
in the conlexl ol s constitulional <hullenge 10 a stars that arthorized the Guide Licensing
and Conlrol Beard o granl bunung guides “exclusive goide areas.” which wore
peopraphic arcas where onky vne designuted guide could lzad profeszional hunts and all
others (except unguided licensed boolers) were excluded,  1n an opindon by Justice
Kakinowitz, tae Cowt held that this scheme ol giving chusen guides a monopoly over

cerain erritnry vinlated the Common Tlae elause.

the state helong to the staze, which controls them ax rusioes [or the peaple of He stale, 1§
explici in the Alazka Constitution. . . As the trusiee ol those resourees for e people of
fie ytere, the state is reguiired to meavinize for state resfefems the benelivs elslue resources
oo Tdiemphosis added).

B Adefdowell v Srate, TRET.2d 1, 6 {Alavka |98 [(he previsions of Aricle VT
“y1are gl least one meaning: exclusive or speciul privileges to Gake [sh and wildlite are

prohibied. ™).

* fed,
767 1M 2d 4NK (Alaska T9RR).

PrArs TEES BTN FUA SRR ALY JU RN LAl MLUBIORANTO ™ SRR
Cagsell v State of Alnsko, Caee Na AN 107460 () Puoae 22 ol 32
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The Court examined (he constitulivmd history of the Common Ulse olause and
noted clear intent 10 “probibal “exelusive granls or special prnaleges.”™ and ensure “that
e poblic rewnn browd woecss W hsh, waldhilc and waler resources, and that these
resowress ool be Lhe subject of private grant.™™ Tt then noted that it had on multiple
vceasions held thal the Common Lse clase is intended fo provide “independent
protection™ of the public’s access 1o nanral resotcees.®™ Based on these principkes, the
Court rejected the State of Alaska’s argument that the Common Use clavse gave il “a
broad prant of authority w the stawe lo msmage These resources, and thal il places ne
limitarigns on 1hi: authorily greuter thun those contained v olher constialionsl
peovisions.™  [he Coun coneluded Lhat:

L jxclumive guide weas and joinl wse areas fall within the catesory of

wrans protnbited by the common wse clanse. These arcas allow ore 2nide

o exelude slb other gudes Trom leading hunts professionzlly an “his"”

arva. Thasie granls are basced primarily om wse, occupamey and investment,

Lavgring estublished guides al the expense of new entraits in the marker,

sty as Owsichek. To granl such a speeial prvilcae based primarily on
senjonily tuns counter 1@ the notion of “comman use.”™!

Az discussed in more detail helow, the allocation of scarce game resources t |

nuresidenls where nonresideots are megquired to hire local guides is simply another

# 7 =l 493-94 (citing 4 PProceedings of the Alaska Constituzional {Conventian
2460 (Jan. |7, 1956)).

I, at 49596,
VI a 491,
T Id w496,

M ATSTIFR'S hOTION FOR SL R ALY JU SR FAS L PLER O ML S Lk SO0 T 00,
Campndl v Ntane of dfaeks, Caze BMa, AN (207460 CI Tape 27 33
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impermiissible gron ol monopoly rights over Alushi's resources w nonresidents ol
thy gudmy indusicy,

.  The Alaska Constitution and Alaska Law Expressly Provide for
Grame Allocarions Favoring Restilents aver Nenresidents.

Alnska law has long reengnized that resource alocations favoring residents over
nonresidents are consigtent with the Alaska Constination, Indeed, in 1DRK volers added a
provision 10 1he Alnska Constiulion expressly providange W |1 [bis constilulim d4oes nog
proabu e SMate e gnmliog prelasaces. outhe bass ol Aluskas readanes, o mesidlents
ol he Stule over nooresidents o the extend permocied by the Constilution of the Lhad
Slates.™ Whilis the evaTiding purpose ol Lhis snoendment wis fe protect “local Line”

provisious from being beld mcons litutional on e basis of e cqual protection claose,™

|3 applics with qual foree in the context ol applying a residem prelerenes when alboecaling

searee and highly sought-after game resonrees.
The Alaska Supreme Court cmphatically adfirmed the constitutionabity ol
preterving residents over nonresidents in allocating game resources in Shepherd v State,

Department of Fish & Game.™ There. two Alaska hig game suides challenged AS

™ Alaska Const, ant, 1§ 23,

1 opa, Gordon Ilarrison, Alaska | egislative Affairs Apency, Alazka’s
Constimmion: A Citizen’s Guide ot 10 {Alaska Lagislative Affairs Agency ed., 5 e,
201 3) (Convantien  delepates discussed the problem of nonresident  contractors
imporming workers for johs that could be pecformed by logal peaple, but they did not
contemplare using the constitation ro put Alaskans ar the head of the 'ne. Such an idza
wanld have heen unthinkahle ot a time when congressmen from ncher states held the key
Ty sratehand 7).

T Ra7 17 2d 33 (Alaska 1993),

FLAINTIEE S BRI WOS FOK SUMMARY JLLGMERNUANL MLMOWAMHRS |5 BLFPUL
Cussedl v Sorda af Alssber, Cage N, SAM-TRA7AG0 1 Pape 24 of 12
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16.035.255(d), which commandcd 1he Board of Guuwe W “provide that ... the takmg of
mouse, deer, ell, and caribon by residenis Jor persennl ur Lanily consumption huas
prelirence over taking by nonrssidenss. ™ The guides argued Lhal the State may nol
diseriminule against nonresident recreational bunicrs bocauws residency provides no basis
to distinguish beiween trophy hunters and those that hund for fiod.™ The Courl rejected
this argnument because:

|1 [nder the foderal and slale constilulions the state has a special inderest

the fish and wildlifc within its boundusrics und 1y mll.lt.le-d to grant allocalional

prelerences w state resident roercalional usors,”

The Conrt noted that the Uniled Suslvs Supreme Conre had sxpressly upheld the
cunstiluliorality of a Mantana repulatory scheme nstnicting nonresidents” righes 1o bunt
clk, noting, that rraditionally, states owned or licld in “rust nameally ocewering lish wd
wildlifc for their vwen ciuzens and were not requited 1o allow nonresidents 1 share in fhe
horvest. ™ The Counl accepted the State's argumenl tha e resident preference served
an imporiant slale inerest becanse it “coaservefed] scavce wildlife rexources for Alaska

residents,” und nulwd “the preference for Alasks resideols with respect o nacural

B yd a 35

* Ju ar 39,

T 1.

% ] ar 4041 {citing Baldwin v. #ish & Gome Comm'n, 436178, 371 (1978)%,
 Tedl ae 43 (eraphasis udded),

Fralst By Moo FOR SOWNARY Fneodn L ARD MamEnanLAe 18 SUPFORT
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resoirces (3 explicit in the state consticution and serves 1o ditferentiale resident leom
nonresident user gronps.”

As set forth in maore detail helow, exclusively allocating the state’s gwane 1o
monresidents i cases ol scarciy rlies in the face of these principles and is a dirccl
violation of the mundates ol Arlicle VIILY

E.  Allocating Hunting Permits Exclusively (o Nunresidentls Yiolates
Article VIIL

Giiven the clear edicts 0 Article VITLL one would expect thal when corlronied with
scarce game resources, tae Hoard of Game would allocate hunlimg acecss m 4 manmer that
engured Alackans have access to Alaska’s pame. But the Board has choscen ibe opposile
approac, repeatedhy chnosing to mandate that nenresidents be puarantced a corlam {oflen
high) percentagze of permits af the direct expense of Alaskans. 12mng so constilules an
impernnseible exclusive grul of Alaska’s game and turns the commoaon nge and maximum
benulil prinemples on (e heads.

Urunling nonresidenis a guaranieed percentage of big game permit draws gives
nenresidents vxelusive aml privileged access Lo Alaska's game. Loder rasickeck, this
gran’ o uxelusive mopopoly acevss would be impermissible if given to a subset of

Aluskons, ¢g. s catuin percantuge ol Kodiak Brown Bear permits were ressrved for

¥ id 4.

¥ A large srea ol Kodiak 1slund 5 within the Kodiak Natooasl Wildlile Rerfuge,
undl ds therelore subject 1o lederal, nol state, management. ‘There, 1he federal governiment
continues the practiee of exclusive guide wnilonus, unemeumbered by the Alaska
Conslilution.  Ses supra n, 19,

P AT W I0H FOR SCEPAEY D000 8™ FARD s b WIsA 1 R1CVCRT
Catrell v, Nite of Aladkg, Cass No, AN 1907460 0f Puee 25 [ 32
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Kodigk rexdents.™  Cieanting Jiis exelusive privilege to nonrcridents is oven more
vonstitsticngl v infimm, Moreover, ax discussed below, given that nonrcsident hunlers ure
required 10 use ocal Alaskim puides, (he nunresident ullocation alse constituley an
impermissible geant of special economic priviluge und aveess 1 Alaska guiding indusicy
ar the expense ol Alaska resident hnnters ¥

It is also incredible that, when faced with a scarce and precd Aluskeu resonree,
the State would respond by burrng Alaskans from thal resource—und  instead
freaaefireintg it o nonrcsidents. The Alaska Supremiz Conrt explained in Shepherd el

1he Stace of Alaska devoles subsGmtial resources to the protection and

wanagement af fish and wildlife. As the lrusige of thase resources for b

pecple of the state, the stale is required o maximize for stawe residenix

the henefits of statc resources. Inwases ol scarcity, this can olien

reasonghly be accompiished by excluding or limiting the pamicipation ol

nonresidents, fa suclt circumsiances, the sfafe nwy, o arguabiy i
required fo. profer state residents to wenresidents. excepr when such

prelerenves ave in conflict with paramount lodaal inerests. ™
While lhe question of whether the State is regquired 1o preler residents over nonresidenis

vemst 1ol alivectly a1 issuc in Shepherd and thus was nol decided in that case. the answar is

'a clear “ves,” wiven the sweeping and explicit provisions i Aviicle Y11,

¥ OO0 MeDowel! v, Stafe, TRET.24 1, 7-8 { Alaska 1995) {requirement that ane live
in a coriain arca 1o wngage in subsistence fishing violules Avticle VI

" ¢hwsichet, 763 P.2d ar 497, o, 16 (noting thal the exclusive guide areas it struck
dewn wore particulurly significant given that nonresidents musl hire guides in order
hunt brown beur wd other hig game, and therclore the cxelusive aress grantcid an
impermissible monopoly uver this marker). This peint is addressed infra ul Section TITT.

¥ Shepherd w 40-4] {eophasis added).

T, SATFF § RAGTION R B0 ARY I 1k S FAND M EsIA TN 1% SHPPORT
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To quantly the pravilese nonresidents en' oy under the carrent regulatory scheme,
in 2018, when Dr. Cussell eutered the 1all kodiak Tirown Bear permit lottery, he und all
wlher Aluskan residents had oy approaimately a 11% chance of wianing a peroait. ¥ By
conlrasl, nonresideols endering in the [all 2018 had approximately a 71% chance of
winming **

While any allocadon of big game pennils cxclusively (0 pocresidenls s
unconsrintional on its face, the impact s nonceadent giveaway bas on Alaskans who
wigh ta hunr Alazkan same has been profound smd funher conlime the tecessity of
ending ihis practice and ecanforming bip game mmding pernil allocations o e
constifuljonal requi rements of Article VI,

F. The Board®s Feononde Insificarions for Nonrvesident Privilege Do

Mol Pasy Constitnivoal ¥usicr Becanse T'hey Impermissibly
Privilege a Subsel of Alaskams.

The Board's justifivation [or mandating that nonresidents draw a certain

perecnlagy ol big pmne pennils in Gmes of scarcity 13 solely econamic. The Boand claimes

¢ Exhibil 15 0120, There wire 6,553 1014] Alagha resident applications for Kodiax
Rrown Bear hunts Jor (all 2618, £ Residents camn apply for up 1o sis bunis per species.
5 AAC 92.050(a). Assuming cach sesident upplicd lor sin Kodiak Hrown ear hunts,
which i a penerous asswmplion, ere were approdmstely 192 ol cesident applicants
(n53346). Onoly 116 vesident pennils wore provided, weaning residents had only a
10.42% chance of obtainimg a pernud (1 1671092 ), Exhiba 15 wm 2,

® Nonresidents can only apply for one Kodiok Beown Bear pennil per season. 3
AAL 92 06 I a0 A In full 2018, there were 99 nonresident applications for the Kodiak
Rrow: Bear huot and 70 lowa] nonresident permaits, Lxhibil 15 a0 20, Thus, nonrcaidents
had a 70.7%% chance ol obtaining o pornul (707993, Puu diilerently, 4 nonresident hunter
was nearly seven rimey more kely 1o oblain a permu! than o resilen builer,

FLadre 1FE 5 MOTTON TOR SURRARY NIT PN TAST B EROE A W S0 1080
Coneweit v Niewe of A ferke, Case Mo, 2AN-T5074640 0 Puge 2B ul 32
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Cthat i s free 1o decide that cranting pemniis Lo ponresidents will have a positive imiact

on thi: local guiding industry.®” Similarly, o i metion to intervene in tis matter, APTA
asserted thal climinuting the nenrcsident approprintion would “devastaw the hunting
giide industry vn Kuodiak Lsland™ and “the honling guide business in Alasky gereral”
bucnuse the State's guiding industry is dependant on nonresidents,"™

These economic justilications, even if truze,* do nol pass constinmional musier.
The Siate cannot allacar a scaree Alzsha resonrce to nonresidents [or the pumpose of
subsidiging u politically well-comnectsl Alasha industry. This i3 precisely the tvpe of
poticy decision Article VTTT was meant le prohibit, and exactly the kind of speeisl
privilege deaned un¢onstimtiona. in Shepherd,

Civen the Board chali's reforence 1o lhe “economy and gencral well-being of the
gtate. ™™ the Slule ey ulso argae in opposibion thal the practice of appropriling Alpska

game to nonresidenly does not just subsidie the guide industry, but provides broader

E pbxhibit 16 ut L aLr gt 3890
B APITA Mom. in Suppon of Mot. to Interveny at 4, Aug. 5, 2019,

© APHA's dovmsdey essertions aboul the alleged “devasation” ol the puide
inclustry are enlively speculitive, Nonresidents are siil] cligible o apply for pormils unuer
a constitutional allocation schane, guides are alwavs lree W0 offer their servives 10
Alagicans, and resident humlers visiting Kodialk would necessarily contribute to the local
economy by taking advanluge of local amenities (lodging, foud, supplies, transporlalion).
The issue is thal APHA's constimency is being dincely subsudized by the cumrant Slate
allveation seheme and hey simp.y do not want to have w change their busincss mode..
Uttimatzly_ this issue is nol relevant to the mmeenme here beeause any allocation of bunting
pertits 1o ronresidents iv unvonstivwtional on its fzce, regandless ol che impacts ol euding
this iconstitutional prociie,

W pxhibil 16 a1 L2 4 Tr, ul 42}
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| economic benelil Lo the Statz,  As an irilind mateer, such a cluin does not ring true. Lhe

guiding indusiry is the overwhelming busliciacy of s wongivtional alloculion
scheme. somncthing APHA hammers repealedly in it motion o inlrvene so it can delend
the current system.® Funther, 10 the extenl one argues econamic impawls, residents who
sceure hunting permits will also (ravs] on pluncs, val af restaurants, smd petronizc
merchants Loc supplics.

This debate. however, is irelovml,  1he edicts ol Acticle VIl and the public trust
doctring require mmumagement of Alusha gune for the maximum benedit of Alaskans, and
denving Alaskans access to their own resources Mo lavor of nonresidents i3
unconstitutional, regardless of any speculalive economic impacts.”™ 1 he Stule cunnot
claim it is comstilulivnally sonnd to utilize Aluska s game to increuss revenue for catun
busiuess enterpriscs becuuse in the contexl ol nuwr | resources. “invume generation is

ol Lie sole pumpose ol the [public’ trust relaionship,'™

% A1 1A Mem. in Support of Mat. to Intervene a1 2, 4,5, 7, 8, 10-1E, 16-17, 21,

“Ihe $tate in its opposition o this moton way alse include some biclogist
musings on how the Kodidk bear harvest might change shoukd Cassells vabe be adopted.
This lne of defensc is even mwre spoculative wad ill-advised than the economic
justilivations for violating the Corstitation. Tf aligning permit allocalions v coform mw
constilulivual requircments resulls in some matenial change 1o harvest patlcms, Al - &L
15 more 1han capablc of adapling,

% Mrooks v, Wrighs, 971 P.2d 1025, 1052 (Alagka 1999).

PrAMT TS VO LN pOR SUPARY 0i DGMUEN T AND MEMWIRANMIBUR] (1 SUppORT
Cansedl v Stone of Afouke, Case Mo, 3AM. 1% 07460 LI Paise 30 wf 37
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1Iv. CONCLUSION

Allocating & portien ol big game hunling permils to nonrcsidents is a blatanl
violation of Article VIIT and the public tust decirine. Lhis practice not only scvercly
restricts the ahitity of Alaskans to access thoir own cesources as guarantecd by the
corstitogon, but functions as an impernussible approprislion ol slae wsources © a
privileged well-connected subsct of nonresidents and guides. Dr. Cassell therefore
respeellully reguests tie Court grant simmary judgment in his favor and find that when
the Board alleciles big wuue honling permits, it may not allocate any portive of these

permils exclusively o nonvesidenls,

ASLIBURN & MASON, I'.C,
Allarnees Lor Plaistiff Robert Cazsell

134 1192 Decernber 23, 2020 By: s Matithew 'L, Finlley
Matthew 1", Findley
Alaske Bur Nu, 504000
Eva B Gardner
Alaske Bur Mo, 1305017
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